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Thisisadivorceinvolving the classification of property as“marital” or “ separate.” Thepartieswere
married in 1986. In 1998, the wife received a substantial inheritance. She used a portion of the
inheritanceto pay off the mortgage on the marital home, to purchase undevel oped property adjacent
tothemarital home, and to purchaseavehicle. Later, the parties separated and the marital homewas
sold. From the proceeds of the sale, the wife received her separate contribution to the property, as
well as haf of the profit earned on the property. She used her proceeds to purchase another home.
The husband’' s name was on the title of the new home, but he was not an obligor on the mortgage.
The parties made an unsuccessful attempt to reconcile, and subsequently filed cross petitions for
divorce. They resolved all issues, except for the classification and division of certain property that
wastitled in both parties' names but purchased with thewife sinheritance. After ahearing, thetrial
court found that the wife did not intend to transmute any of her inheritance into marital property.
Based on thisfinding, thetrial court determined that the parties had aready equitably divided their
interest in the marital property, and that there was no property left to divide. From this order, the
husband now appeals. We affirm in part, reversein part, and remand for further proceedings.

Tenn. R. App. P. 3 Appeal asof Right; Judgment of the Circuit Court is
Affirmed in Part, Reversed in Part, and Remanded

HoLLy M. KIRBY, J., delivered the opinion of the Court, inwhich W. FRank CRAWFORD, P.J., W.S,,
and DAVID R. FARMER, J., joined.

Michelle L. Betserai, Memphis, Tennessee, for the appellant, Samuel D. Pate.
Bradley W. Eskins, Memphis, Tennessee, for the appellee, Stephanie J. Pate.
OPINION
Plaintiff/Appellee Stephanie J. Pate (“Wife”’) and Defendant/Appellant Samuel D. Pate

(*Husband”) were married in October 1986 when they were both seventeen yearsold. Husband did
not graduate from high school, but he obtained a GED (general education development) degree. He



supported the family by operating a carpet store and by performing construction work. The parties
had two children, Matthew Doyle Pate (born September 11, 1989), and Zachary Marshall Pate (born
April 12, 1995). During the marriage, Wife was a stay-at-home mother, and she attended nursing
school part-time. In 2001, Wife graduated from nursing school.

In 1996, the parties bought a home in Adamsville, Tennessee, at 980 Old Morris Chapel
Drive (“Adamsville home”), where they lived until September 2001. The Adamsville home was
purchased by using a $10,000 gift to Wife from Wife's grandfather, Marshall H. Norton
(“ Grandfather”), asadown payment. The home wastitled in the names of both Husband and Wife.

In April 1998, Grandfather died, leaving Wife approximately $325,000. Wife opened
separate financial accounts in her name, used exclusively for the money she received from
Grandfather.

Funds from Wife' s inheritance were used to make three significant purchasesin 1998 and
1999. In December 1998, Wife used $59,900 of her inheritance to pay off the mortgage on the
Adamsville home. Shealso purchased a 1999 Dodge Durango by trading in the parties’ 1995 Jeep
Cherokee, and by using additional fundsfrom her inheritance. The Durango wastitled inthe names
of both Husband and Wife. In 1999, the parties purchased an unimproved lot adjacent to the
Adamsville home with $8,300 of Wife' sinheritance. This property was aso titled in the names of
both Husband and Wife.

In July 2001, the parties separated, and Husband rented an apartment in Jackson, Tennessee.
In January 2002, the parties sold the Adamsville home. Out of the proceeds of this sale, Wife
received a check for $86,960.01; this total represented Wife' s investment in the property from the
$10,000 gift to her from Grandfather, her inheritance monies, plus half of the profit from the sale.
Husband also received a $14,000 check, which was half of the profit on the sale of the home. In
September 2001, in anticipation of the sale of the Adamsville home, Wife purchased ahome at 215
Oak Pointe Drive (“Lexington home”) in Lexington, Tennessee, taking out amortgage solely in her
name. Thetitle of the Lexington home, however, listed the names of both Husband and Wife. After
the closing on the sale of the Adamsville home, Wife invested her portion of the proceeds from the
sale of the Adamsville home in the Lexington home.

After the separation, the parties attempted to reconcile. During this time period, Husband
lived part of the time with Wifein the Lexington home and part of the timein his apartment. The
reconciliation attempt was unsuccessful.

In September 2002, the Lexington homewas sold. The purchaser paid for it with acheck for
approximately $165,000 in the names of both Husband and Wife. Husband endorsed the check to
Wife, and Wife retained the proceeds. She used the funds to purchase a home at 299 Cedar Post
Cove (“Callierville home”) in Collierville, Tennessee. The Collierville home was titled solely in
Wife's name, and Wife obtained a mortgage solely in her name. Husband never lived in the
Collierville home.



On March 14, 2003, Wife filed a complaint for divorce in the trial court below. On
September 10, 2003, Husband filed an answer and a counterclaim for divorce. Eventualy, the
partieswereableto resolveall issues except for the classification and equitable division of property.
On February 28, 2005, the trial court conducted a hearing on that issue.

Both Husband and Wife testified at the hearing. In Wife' s testimony, she used a chart she
had prepared which outlined how she treated the money she inherited from Grandfather. Wife
explained that she put some of the funds in certificates of deposit, put some of it in two money
market accounts, and also used the monies to pay for some of her college expenses.

Wife traced the funds from her inheritance to the purchase of her three homes — the
Adamsville home, the Lexington home, and the Callierville home. She noted that the $10,000 gift
to her from Grandfather was used as adown payment for the Adamsville home, and that the balance
of themortgagewas paidin December 1998 with $59,900 of her inheritancefrom Grandfather. Wife
testified that she and Husband separated in July 2001, and that they had “discussed and had an
agreement that the principal, the money that | put into this home from my inheritance, was my
separate property and when this house sold the profit off the homewas divided between myself” and
Husband. She stated that “it was understood . . . that the principal, the initial separate property . .
. was mine — or was separate and the profit off this sale, we did agree to divide that.” The
Adamsville home was sold in January 2002, and Wife introduced into evidence a copy of an
$86,960.81 check she received from the sal e of the Adamsville home.

Wife stated that she used her portion of the proceeds from the sale of the Adamsville home
to purchase the Lexington home. She said that the Lexington home was purchased in September
2001, at a time when she and Husband were separated but before they had sold the Adamsville
home. Wife obtained the loan for the Lexington home in her name only, and Husband made no
payments on the loan. Wife acknowledged that Husband’ s name was on the title of the Lexington
home. She explained that her closing attorney told her “that in order to purchase the homeit had to
bein both of our names.” The Lexington home was sold in September 2002, and the check for the
proceeds was written to both Husband and Wife. Wife testified that Husband endorsed the check
to her “with the understanding that that was [Wife's| — or was separate property.” Wife used the
proceeds of that sale to purchase her Collierville home. A copy of the check from the sale of the
Lexington home was entered into evidence, bearing the signatures of both Husband and Wife. Wife
asserted that it was never her intent to convert any part of her inheritance to marital property.

Wife also testified about the 1999 purchase of the parcel of undevel oped property adjacent
tothe Adamsville home. She acknowledged that the property wastitled in both of their names. She
said that the property was sold in October 2004, and that the check for the proceeds, in the amount
of $15,000, had not yet been cashed.

Wife testified as well about the parties unsuccessful attempt at reconciliation after they

separated in July 2001. She stated that the reconciliation attempt was “for a portion of
approximately three months” from October 2001 to January 2002. During this time, Husband
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maintained his apartment, but lived with her in the Lexington home about 75% of the time. After
the attempt at reconciliation foundered, Husband moved back to his apartment. In February 2002,
Husband rented a home in Olive Branch, Mississippi.

Husband also testified at the hearing. He said that, while he and Wife were living in the
Adamsville home, he performed work on the home and took care of it. He clamed that he
completely remodel ed the home, put anew roof on it, installed new windows, painted it inside and
out, remodeled two bathrooms and the kitchen, and put new siding on the shop. Husband believed
that al of hisimprovementsincreased the value of the property. He acknowledged that Wife paid
off thehomein 1998 with money from her inheritance. He said that he could not remember whether
he received a check after the sale of the property for $14,000, which represented half of the profit
on the sale.

Husband testified that, in July 2001, he moved out at Wife' s request and rented an apartment
in Jackson, Tennessee. He said that after he had been in the apartment for about two weeks, he and
Wife decided to try to reconcile. He testified that he and Wife moved into the Lexington home
together. Husband noted that he was on the deed to the property, but explained that he was not on
the loan documents because he had closed out his carpet store and did not have a source of income
to show for the loan. He said that he lived there for about four to five months out of the time Wife
lived there. He claimed that, while helived there, he made some of the mortgage paymentsand paid
all of thebills, but he had no evidence of such payments. In March 2002, he moved out permanently.
When the Lexington home was sold in September 2002, Husband said that he endorsed the check
because he* pretty much expected half of it.” Hesaid, “[Wife] wasgoing to usepart of it to put down
on her homein Collierville and then we were supposed to divide therest.” He claimed that he did
not insist on receiving haf of the proceeds at the time of the sale because he and Wife were still
discussing reconciling. He later characterized his relationship with Wife in October 2002 as “kind
of iffy,” and said that they “got along pretty good but there was just a lot of tension in the
relationship.”

Husband said that he hel ped Wife find the homein Callierville. Husband acknowledged that
hisnameisnot on any of the documents pertaining to the ownership of the Collierville home, and that
he did not make any mortgage payments on it.

Husband testified that he and Wife purchased the undeveloped property adjacent to their
Adamsville home because they “had aways talked about how nice it was and we wanted to get it
before somebody else got it and buil[t] ahouse over there.” He claimed that he paid the taxes on that
undevel oped property. The property waslater sold, but Husband did not attend the closing. Husband
said that the check from the sale of that property had not been cashed because Wife did not want to
give him his half of the money.

Regarding the 1999 Dodge Durango, Husband stated that he and Wife purchased the vehicle

partly by trading in the family Jeep and partly with Wife's inheritance funds. He stated that the
Durango was afamily vehicle used to go shopping and for family vacations. He said that he had two
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trucks, one of which he used for work and the other which was used for both persona and
professional purposes. Thistestimony concluded the proof at the hearing.

On March 21, 2005, the trial court entered its order. It held that “[t]he parties equitably
divided any interest they may have had in [the Adamsville] property at the sale of the home and
therefore there is no property to be divided.” Thetrial court specificaly found that, based on the
testimony at trial and the manner in which the checks were divided at the time of the sale, “Husband
and Wife did not intend that Wife's action of paying off the mortgage on this property to be a
transmutation of Wife's inheritance into marital property.” The tria court concluded that the
Lexington home was Wife' s separate property aswell, because she purchased it with her inheritance
and her portion of the proceeds of the sale of the Adamsvillehome. Thetrial court further determined
that theColliervillehomewasWife sseparate property, titled only in her nameand purchased entirely
with her separate funds. The trial court also held that the undeveloped property adjacent to the
Adamsville home was Wife' s separate property because it was purchased with her inheritance and
because the parties did not intend to transmute the inheritance into marital property. Finaly, thetrial
court found that the 1999 Dodge Durango was Wife' s separate property, but added that, even if it
were not her separate property, Wife should retain title to the vehicle as an equitable division of
marital property. From this order, Husband now appeals.

On appeal, Husband claims that the trial court erred in concluding that the properties titled
in both parties names constituted separate property belonging to Wife. He argues that Wife's
separate property, i.e., her inheritance, which was used to purchasethe propertiesin question, became
marital property through the doctrine of transmutation dueto the parties’ treatment of the properties.
In response, Wife argues that the record supports the trial court’s finding that the parties did not
intend for any portion of the Wife'sinheritance to be transmuted into marital property.

Thetrial court’s classification of property as separate or marital is a question of fact, which
we review de novo on the record, presuming the trial court’s conclusion to be correct unless the
evidence preponderates otherwise. Current v. Current, No. M2004-02678-COA-R3-CV, 2006 WL
656971, at *1 (Tenn. Ct. App. Mar. 15, 2006); Sherrill v. Sherrill, 831 SW.2d 293, 295 (Tenn. Ct.
App. 1992). Thetrial court’slegal conclusions are reviewed de novo, with no such presumption of
correctness. Nelson v. Wal-Mart Stores, Inc., 8 SW.3d 625, 628 (Tenn. 1999). “This Court
customarily gives great weight to decisions of the trial court in dividing marital assets and we are
disinclinedtodisturbthetrial court’ sdecision unlessthedistribution lacks proper evidentiary support
or resultsfrom someerror of law or misapplication of statutory requirementsand procedures. Martin
v. Martin, 155 SW.3d 126, 129 (Tenn. Ct. App. 2004). Furthermore, we give the trial court’s
credibility determinations great weight on appeal, because the trial court is in the best position to
assessthe credibility of the parties. Whitley v. Whitley, No. M2003-00045-COA-R3-CV, 2004 WL
1334518, *7 (Tenn Ct. App. June 14, 2004). “Credibility isan issuefor thetrial court who saw and
heard thewitnessestestify andisthereforein the premier positionto determinecredibility.” Bowman
v. Bowman, 836 S.W.2d 563, 567 (Tenn. Ct. App. 1991).



Tennessee is a “dual property” state, which recognizes two classes of property: “marital
property” and “separate property.” Batson v. Batson, 769 S.W.2d 849, 856 (Tenn. Ct. App. 1988).
In divorceactions, only marital property isdivided between the parties. See T.C.A. 8 36-4-121(a)(1)
(2005). Separate property is not subject to division. Cutsinger v. Cutsinger, 917 SW.2d 238, 241
(Tenn. Ct. App. 1995). Therefore, the trial court must initialy classify property as “marital” or
“separate” inorder to properly dividethe coupl€ sproperty. Anderton v. Anderton, 988 SW.2d 675,
679 (Tenn. Ct. App. 1998).

According to the statutory definition, separate property includes “[p]roperty acquired by a
spouse at any time by gift, bequest, devise or descent.” T.C.A. 8 36-4-121(b)(2) (2005). Separate
property can become marital property through the parties' treatment of the separate property under
the doctrines of transmutation and commingling. Eldridgev. Eldridge, 137 SW.3d 1, 13 (Tenn. Ct.
App. 2002). Thedoctrine of commingling is applicablewhere separate property and marital property
become so inextricably intermingled that the separate property cannot be traced back to its origin.
See Eldridge, 137 SW.3d at 14. Transmutation occurs when separate property is treated in away
that evidences an intent that it become marital property. “One method of causing transmutation is
to purchase property with separate funds but to take title in joint tenancy.” Batson, 769 SW.3d at
858. When thisoccurs, arebuttable presumption arisesthat the owner of the separate property made
a gift to the marital estate. “The presumption can be rebutted by evidence of circumstances or
communications clearly indicating an intent that the property remain separate.” |d.

Inthiscase, it isundisputed that the inheritance money obtained by Wifefrom Grandfather’s
estate was Wife's separate property. Husband argues that, when Wife used a portion of her
inheritance to pay off the Adamsville home, the Lexington home, the unimproved property adjacent
to the Adamsville home, and the 1999 Dodge Durango — all of which were titled in both of their
names — the presumption arose that she made agift to the marital estate. He maintainsthat therewas
no evidence at trial to rebut the presumption that all of these properties were a gift by Wife to the
marital estate. Therefore, he claims, her separate property was transmuted into marital property.

With respect to the homestitled in both parties’ names, Husband likens this caseto Eldridge
v. Eldridge, 137 SW.3d 1 (Tenn. Ct. App. 2002). In Eldridge, the partiesinitially lived in Illinois
and moved to Tennessee after about ten years of marriage. After the move, the couple’'s already
“stormy” marriage became increasingly troubled. About four years later, the parties purchased a
homeinllinois, titled in both of their names, with theintent of moving back to Illinoistogether. The
$1.2 million down payment on the Illinois home was made with aportion of a$2 million gift to the
husband from hismother. A mortgage wastaken out ontheremainder. Eldridge, 137 SW.3d at 14.
The parties spent little time in the Illinois home, and never moved into it.

Soon after the purchase of the Illinois home, the parties filed counter petitions for divorce.
A lengthy trial ensued. Initsdivision of the marital property, thetrial court concluded that the fair
market value of thelllinois property was$1.9 million, that $1.2 million of thetotal wasthe husband’s
separate property, and that the remaining amount was marital property. Id. The wife appeded,
arguing that the trial court erred in classifying $1.2 million of the house's equity as the husband’'s
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separate property. The appellate court agreed with the wife's argument. It found that, when the
husband purchased the Illinois home in both parties' names, a rebuttable presumption arose that he
had made agift of his separate property to the marital estate. I1d. at 15. The appellate court found no
evidence in the record to rebut the presumption, noting that the husband “did not state that he
intended to keep the property separate in his testimony,” and there was no other evidence of such
intent. In support of his argument, the husband emphasized that he and the wife did not move into
theresidence, did not spend timethere, and did not improvetheresidence. The appellate court found
that “[t] hese circumstances do not illustrate that Husband intended to keep the 1.2 million dollars as
his separate property and will not defeat the presumptioninthiscase.” 1d. Therefore, thetrial court’s
decision wasreversed, and the case was remanded with instructionsto classify the entire value of the
home as marital property.

In this case, Husband argues that the rationale in Eldridge supports his position that Wife's
$59,900 payment out of her separate inheritance money toward the equity in the Adamsville home
ismarital property. He notes that the Adamsville home was the parties’ marital home, it wastitled
in both parties’ names, and the evidence is not sufficient to rebut the presumption that Wife' s use of
her separate property toward the purchase of the Adamsville home was a gift to the martial estate.
Inthis case, however, in contrast to Eldridge, Wifetestified that she and Husband agreed to keep her
investment inthe Adamsvillehomeseparate. Wifea sotestified that, in paying off the mortgagewith
her inheritance money, she had no intent to make a gift to the marital estate; rather, she intended to
recoup her money when the property was sold. The trial court below credited Wife' s testimony on
thisissue. Inaddition, the evidence of theparties’ actua distribution from the sale of the Adamsville
home is consistent with the understanding described by Wife in her testimony. Clearly, the
presumption of a gift to the martial estate arose with respect to Wife's $59,900 contribution of her
separate property to pay off the Adamsville home. That presumption, however, was rebutted by the
credibleevidencethat the partiesintended for Wifeto keep her contribution separatefrom the marital
estate.

Husband makes a similar argument with respect to the Lexington home, purchased by Wife
with her portion of the proceeds from the sale of the Adamsville home and titled in the names of both
Wife and Husband. Husband contends that, because the home was titled in both parties’ names, a
presumption arosethat Wifeintended to make agift of her separate property to themartial estate, and
Wife presented no evidenceto rebut the presumption. Husband claimed in histestimony that theonly
reason he was not an obligor on the mortgage on the Lexington home was because his employment
status precluded him from being placed on the mortgage. He pointsout that helived inthe Lexington
home with Wife for three to five months while he and Wife were attempting to reconcile. In
response, Wife points out that Husband admitted that he rented an apartment in July 2001 and lived
there at least part of the time period during which the parties cohabited in the Lexington homein an
attempt at reconciliation. Wife explained in her testimony that she purchased the Lexington home
when the partieswere separated, and that the only reason that Husband wason thetitleto the property
was because her closing attorney advised her that this was required and not because she intended to
gift the hometo the marital estate. She said that, when the property was sold, Husband endorsed the
check made out to both of them “with the understanding that that was [Wife's] — or was separate
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property.” She emphasizes her testimony that it was never her intent to convert any part of her
inheritanceto marital property. Thetrial court clearly credited Wife' stestimony onthisissueaswell,
and we give appropriate deference to the trial court’s assessment of the witnesses credibility. In
light of this, wefind that this case clearly distinguishable from Eldridge, supra, and affirm thetrial
court’s conclusion that Wife sufficiently rebutted the presumption of a marital gift, and that the
Lexington home was Wife' s separate property.

It isunclear whether Husband disputesthetrial court’ sfinding that the Colliervillehomewas
also Wife' sseparate property. The Collierville homewas purchased with Wife' s separate funds, and
was titled in her name only. Husband never lived there and never contributed to the value of the
home. We find that the trial court correctly concluded that the Collierville home was separate
property belonging to Wife.

We next address the trial court’s finding that the undeveloped property adjacent to the
Adamsville home was Wife's separate property. Like the Lexington home, the undeveloped
Adamsville property was purchased solely with Wife' s separate funds, but was titled jointly in both
of the parties names. Under these circumstances, the presumption again arises that Wife intended
to gift the undeveloped Adamsville property to the marital estate. See Batson, 769 SW.2d at 838.
There is little evidence in the record regarding this property. Husband testified that he and Wife
purchased thelot in order to prevent someone elsefrom building onit. He aso testified that he paid
taxes on the property, an assertion that was not disputed by Wife. In Wife stestimony, shesaid only
that she purchased the property with aportion of her inheritance. She also testified generally that she
never intended to convert any part of her inheritance to marital property.

In order to rebut the presumption of a marital gift, there must be some “evidence of
circumstances or communications clearly indicating an intent that the property remain separate.” 1d.
Although Wifetestified that she and Husband had amutual agreement with respect tothe Adamsville
and Lexington homes, she made no claim of an agreement or a mutual understanding as to the
undeveloped Adamsville property. This property was purchased with Wife' sinheritance moniesin
1999, well before the parties’ separation, in order to protect the marital home from having another
home built on the adjacent lot. Husband’s claim that he paid the taxes on the property during the
marriage was unrebutted. The record includes only Wife's overall assertion that she did not intend
to convert any of her inheritance into marital property. Even according appropriate deference to the
trial court’s determination asto the parties’ credibility, we must find that the evidence submitted by
Wifeisinsufficient to rebut the presumption of agift to the marital estate, particularly in view of the
fact that the property was enjoyed by both parties during the marriage, and Husband paid taxeson the
property during that time. Therefore, thetrial court’ sholding that the unimproved property adjacent
to the Adamsville home was Wife' s separate property must be reversed. We hold that it is marital
property subject to equitable division. Therefore, we remand the case to the trial court to equitably
divide the proceeds of the sale of this property.



Finally, asto the Dodge Durango, we affirm thetrial court’ s alternative conclusion awarding
the Durango to Wife asan equitabledivision of marital property, inlight of thefact that Husband was
awarded the two trucks.

The decision of thetrial court is affirmed in part and reversed in part as set forth above, and
the causeisremanded for further proceedings not inconsi stent with this Opinion. Costson appeal are
to be taxed equally to Appellant Samuel D. Pate, and his surety, and Appellee Stephanie J. Pate, for
which execution may issue, if necessary.

HOLLY M. KIRBY, JUDGE



